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GRAVES, JUSTICE, FOR THE COURT:
q1. This case involves a contract dam brought by McKendree, Inc. against defendants
Prime Rx, LLC and Dde Weaver Guins in the County Court of Madison County. The County
Court of Madison County granted summary judgment to McKendree. Defendants appealed,
and the Madison County Circuit Court affirmed the county court’'s summary judgement.
Defendants now agppeal to this Court. Finding no reversible error, we affirm.

FACTSAND PROCEDURAL HISTORY



92. On October 18, 2002, McKendree, Inc.,, d/b/a McKendree Wholesale (McKendree)
filed a complant for breach of contract agang Prime Rx, LLC (Pime LLC) and Dale Weaver
Guins d/b/a Prime Rx (Guins), collectively “defendants” in the County Court of Madison
County, dleging that defendants owed it $54,103.37 on an open account. Defendants jointly
filed an axswer to the complant. McKendree filed its fird motion for summary judgment,
pursuant to Missssppi Rule of Civil Procedure (M.R.C.P.) 56, on January 3, 2003, and it was
subsequently denied on March 3, 2003.

113. McKendree deposed Guins, both individualy and as the representative for Prime LLC.
At the end of the depogtion, counsel for McKendree served two sets of discovery on counsel
for the defendants. Defendants failed to timely respond to the requested discovery within
thirty days, so McKendree's counsel contacted defense counsd to infform him that McKendree
had not recelved discovery responses.  After Guins received the discovery requests from her
counsd, de answered them in her own handwriting and persondly delivered them to
McKendrees counsd. McKendree then filed a second motion for summary judgment,
dleging that there were no disputed issues of materiad fact because defendants admitted al of
the facts in the requests for admissons by faling to timey answer. Defendants filed a
response  McKendree's motion for summary judgment. McKendree filed a motion to compel
defendants to respond to its discovery requests.

14. At a hearing on the motion to compd, the trial court ordered the defendants to fully
respond to McKendree's discovery requests in proper legd form within fourteen days. Guins,

individudly, timdy complied with the trid court's order by submitting her responses on June



19, 2003.! McKendree then filed a motion to strike her responses to the requests for
admission, pursuant to M.R.C.P. 36, on June 26, 2003.2 The trial court considered this motion
a a hearing and ultimately struck the responses to the requests for admisson and deemed them
admitted.

5. The trid court heard McKendree's second motion for summary judgment and ultimately
granted summay judgment in favor of McKendree and entered find judgment, finding Guins
and Prime LLC jointly and severdly liable for the amount of $58,729.37, which represented
the outdanding bdance of $54,103.37, atorney’'s fees of $4,500.00, and court costs of
$126.00. Defendants filed their timely notice of apped with the Madison County Circuit
Court. McKendree then filed a cross-appedl asto the issue of attorney’ s fees.

96. On appea from county court, the circuit court affirmed the trial judge's grant of
summay judgment yet ordered that it would conduct an evidentiary hearing to determine
attorney’s fees. The circuit court found that the defendants had falled to answer discovery
requests made on February 26, 2003, in any form prior to April 22, 2003, yet defense counsel
did not deny recalving the discovery requests on February 26 or the notices of service of
discovery dated March 11. The circuit court aso found the tria court had considered the
defendants requests for admisson as being admitted and properly granted summary judgment
under M.R.C.P. 56. Additiondly, the circuit court stated that the proper way to seek relief

from a metter that was conclusvely established by being deemed admitted under Rule 36 is to

1 Guins notice of discovery responses was actudly filed with the court on June 23,
2008.

2 McKendree did not, however, move to strike Guins answers to interrogatories,
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move to amend or withdraw the admisson under section (b), which defendants failed to do.
The defendants now appeal from the drcuit court’'s decison and present two issues for this
Court’'s congderaion: (1) whether the circuit court erred in affirming the county court's grant
of summary judgment based on dleged discovery vidations, and (2) whether the circuit court
ered in dfirming the county court's harsh discovery sanctions agangt defendants which
ultimatdy led to a find judgment againg them. McKendree maintains that the defendants have
no arguable basis for appea and seeks an award of dl costs and attorney’s fees associated with
this apped.
DISCUSSION

q7. A trid court’'s decisons concerning discovery matters are reviewed for an abuse of
discretion. DeBlanc v. Stancil, 814 So. 2d 796 (Miss. 2002) (citing Earwood v. Reeves, 798
So. 2d 508, 514 (Miss. 2001)). However, a grant of summary judgment is reviewed de novo.
Id. (ating State Farm Mut. Auto Ins. Co. v. Universal Underwriters Ins. Co., 797 So. 2d 981,
983 (Miss. 2001)).

l. Whether the drcuit court erred in affirming the county court’s
grant of summary judgment based on alleged discovery violations.

118. A grant of summary judgment is a decison on the merits and is appropriate only where
“no genuine issue of maerid fact exigs and the moving paty is entitled to judgment as a
metter of law.” Owen v. Pringle 621 So. 2d 668, 670 (Miss. 1993) (dting M.R.C.P. 56(c)).
In determining whether a genuine issue of materia fact exists, a court reviews “al admissons,
ansvers to interrogatories, depostions, affidavits and any other evidence, viewing the

evidence in a lignt mogt favorable to the non-movant.” 1d. (ating Skelton ex rel. Roden v.



Twin County Rural Elec. Assn, 611 So. 2d 931, 935 (Miss. 1992)). The moving party should
be granted summary judgment if that party can show he/she is etitled to judgment as a matter
of law; otherwise, the motion for summary judgment should be denied. Brown v. Credit Ctr.,
Inc., 444 So. 2d 358, 362 (Miss. 1983).

A. Requests for Admission.
T0. Defendants argue that the trid court erred in faling to condder the answers to the
complaint, answers to interrogatories, documents produced, and depostion testimony to
contradict any admissons made by defaut. They liken their case to Martin v. Simmons, 571
So. 2d 254 (Miss. 1990). In Martin, this Court affirmed the trial court’'s decison to deem the
plantiffs untimey responses to requests for admissons conclusively admitted, where
plantffs made no motion to withdraw or amend their untimey answers. Id. a 256-57.
However, the Martin Court found the trid court improperly granted summary judgment
because it faled to consider plantiffs answers to interrogatories, which were not dricken,
where the answers to interrogatories established a genuine issue of materia fact despite the
deemed admissons. 1d. at 257-58.
710. Prime LLC and Guins dso cite Skipworth v. Rabun, 704 So. 2d 1008 (Miss. 1996),
as additiond support for their argument that the trial court should have consdered deposition
tetimony, interrogatory answers, etc., to find a genuine issue of materid fact which would
preclude summary judgment. In Skipworth, the trid court had dlowed a defendant to withdraw
her deemed admissons upon a motion and, on initid appeal, this Court remanded the case back

to the trid cout for a determination of whether there was a legitimate reason for dlowing



defendant to withdraw the admissions and respond. Id. a 1009. On remand, the trid judge
consdered the defendant’s interrogatory responses, pursuant to Martin, and found that a
genuine issue of materid fact existed which precluded summary judgment for plantiffs. 1d.

at 1013. Since there had aready been a trid and jury verdict on the issue of liability, the trid
judge determined there was nothing left to litigate and granted the defendants summary
judgment. 1d. at 1009. When the case was gppeded a second time, this Court affirmed the
trid court’s decison, finding that a genuine issue of maerid fact did exist and that the trid
court properly submitted the case to a jury in the earlier proceeding. Id. a 1014. The
Skipworth Court dso found that the tria court was correct to grant summary judgment to the
defendants on remand, as there was no longer an issue to belitigated. 1d.

11. McKendree contends that the trid court correctly ruled that the deemed admissons
were condusvely edtablished, that no genuine issue of materid fact existed, and that summary

judgment was proper. McKendree argues that our opinion in DeBlanc, rather than Martin or
Skipworth, should control our decison in the ingant case. In DeBlanc, we andyzed a number
of cases, including Martin and Skipworth, where a party’s falure to timdy comply with
requests for admissions led to those admissions being deemed admitted.

12. We daed in DeBlanc that summay judgment had been inappropriate in Martin

because dl dements of adverse possesson had not been established by the deemed

admissons, yet we noted that “Martin should not be read to say that a matter ‘condusvey
established under Rule 36 can be offset by a conflicting answer to interrogatories” DeBlanc,

814 So. 2d at 800. Though we affirmed the trid judge's decison to alow deemed admissions



to be withdrawn upon a motion by the defaulting party in Skipworth, we noted in DeBlanc that
we have not abandoned our policy of enforcing Rule 36 according to its terms, especialy when
no explanation for default was offered. 1d. at 801.

713. In addition to Martin and Skipworth, in DeBlanc this Court adso addressed itsrecent
decison in Earwood, which involved a case where the trid court deemed the matters in
plantiffS requests for admissons admitted because of defendants untimely responses. |d.
The Earwood Court stated that a trid court may, because of its broad discretion, hold that an
untimdy response should not be deemed an admisson; however, it could certainly require
parties to comply with Rule 36, and it would not be an abuse of the trial court’s discretion to
require compliance when the defaulting party offered no good reason otherwise. Earwood,
798 So. 2d at 516.

14. In DeBlanc, we ultimady found that the triad court had the authority to rulethat
deemed admissons of a defaulting party were conclusvely established when that party failed
to file a Rule 36(b) motion to withdraw the admissions. DeBlanc, 814 So. 2d a 802. With
those matters condusvely edtablished in DeBlanc, we found that the trial court correctly

granted summary judgment and we reversed the Court of Appeds judgment and reindtated the

judgment of thetrid court. 1d.
15. While one can argue that Martin and Skipworth should be interpreted to mean that a

trid court can consgder other discovery documents to rebut or overcome a deemed admission,

our subsequent decisons in Earwood and DeBlanc make it clear that a trial court is under no

obligetion to consder these other discovery devices to refute matters aready concusvey



established if the defaulting party does not make a motion to withdraw or amend under Rule
36(b). In the instant case, Prime LLC did not respond to the requests for admission at al, and
Guins did not file a motion to withdraw or amend under Rule 36(b). As these defendants did
not seek the appropriate relief for ther fallure to comply with the discovery rules, the county
court judge was under no obligation to review any interrogatory answers or deposition
tesimony to refute matters conclusvely established by the requests for admisson. Therefore,
the drcuit judge did not abuse his discretion in afirming the trid court's decison to deem
McKendree's requests for admissons conclusvely admitted because of the defendants failure
to timely respond. However, this finding does not end our inquiry as to whether summary
judgment was properly granted.
B. Summary Judgment.

16. Though the trid court had no duty to review any pleadings, deposition testimony,
interrogatory answers, etc., to refute a matter conclusvely established by defendants deemed
admissons, it does have a duty to review these other documents to determine whether a
genuine issue of materia fact exists in spite of the admitted matters. See Martin, 571 So. 2d
at 257. When ruling on a motion for summary judgment, the trid court must review “dl of the
evidentiary matters before it,” not just a party’s admissons, and “[tf]he evidence must be viewed
in the light most favorable to the party againg whom the motion has been made,” meaning that
summary judgment is appropriate only if “the moving party is entitled to judgment as a matter
of law.” 1d. (dting Dees v. Estate of Moore, 562 So. 2d 109, 110-11 (Miss. 1990)).
Additiondly, “[t]he non-moving party is to be given the benefit of every reasonable doubt.” I1d.

at 257-58.



17. The order of find judgment entered by the county court contains no explanation asto
the court's reasoning in granting summary judgment; rather the order merdy dates that “the
Court having heard from counsd present and having reviewed the pleadings and being generdly
advised finds the Motion for Summary Judgment is wel taken and should be granted.” In
dfirming the judgment of the county court, the drcuit court soecificaly found that the trial
judge conddered the requests for admisson as being admitted and properly granted summary
judgment; that Guins handwritten answers to interrogatories were not answered under oath as
required by M.R.C.P. 33(b)(1); that at the time summary judgment was granted, the deposition
testimony of Guins was not a part of the record and could not have been consdered by the
county court; and that the defendants offered no reasonable explanation for faling to answer
the requested discovery within 30 days, as required by the rules of procedure.

118. Guins falure to timdy respond to McKendree's requests for admission has led tothe
condusve edablisment of the fdlowing relevant facts, that: (1) the copy of the statement
of account attached to the complaint is a true and exact copy of the original statement, (2) the
amount due on the gatement is $54,103.37, (3) McKendree sent an invoice on the statement
of account, (4) the payment terms are “net 15 days,” meaning the invoice balance is due within
15 days of the date on the invoice, (5) Guins is the sole member of Prime Rx, LLC and was
sole proprietor of the business before it became an LLC, (6) Guins and McKendree had no
written agreement regarding the formation of a business, (7) McKendree is not a member of
Prime Rx, LLC, and (8) Guins faled to respond to the demand letter attached to McKendree's

complaint.



119. In thar answer to McKendree's complaint, the defendants denied owing McKendree
ay money based on the supposed exisence of a “busness arrangement” which would have
given McKendree a percentage of the defendants business. Guins, via the deemed admissions,
admitted that she is the only member of Prime LLC, that McKendree was not a member of
Prime LLC, that she was the sole proprietor of Prime Rx before it became Prime LLC, and that
de and McKendree had never entered a written agreement to form any business. Based on
these admissons, one mug logicdly conclude that the named defendants, Guins and Prime
LLC, are the only parties lidble for payment of the account that Prime Rx mantaned with
McKendree® Since there is no longer a basis in fact for Guins defense that she does not owe
McKendree $54,103.37 because of a business arrangement between the parties, there is no
longer a genuine issue of materid fact to be adjudicated a a trid on the merits.  Thus, the
drcuit court correctly affirmed the county court's grant of summary judgment in favor of
McKendree.
. Whether the circuit court erred in affirming the county court’s

harsh discovery sanctions against defendants, which ultimately led

toafinal judgment againgt them.
9120. Prime LLC and Guins dso ague that the drcuit court erred in affirming the county
court judgment, daming that the actions of the county court amounted to a harsh discovery

sanction which led to an improper find dismissd with prgudice.  To support their argument,

defendants cite to Harvey v. Stone County School Dist., 862 So. 2d 545 (Miss. Ct. App. 2003),

3 Since Guins has admitted, viathe requests for admission, that she was the sole
proprietor of Prime Rx and now the lone member of Prime LLC, we will impute her
admissonsto Prime LLC, as nhone of the parties to this case has submitted any evidence
into the record before this Court of the separate requests for admission supposedly served
onPrimeLLC.

10



where the Missssppi Court of Appeds reversed the trid court's dismissa of the plaintiff's
complant with prgudice, deeming it too harsh a discovery sanction where the plaintiff had
faled to timely respond to interrogatories propounded by the defendant. Additionaly, they
cite to Caracci v. International Paper Co., 699 So. 2d 546, 558-59 (Miss. 1997), where this
Court ruled that excluson of expert testimony was too harsh a discovery sanction, under
M.R.C.P. 37(b), for the party’s falure to have its expert report made under oath. In Caracci
this Court noted that “excluson of evidence as a sanction for discovery violaions should be
affirmed in very limited circumstances.” 1d. at 559.

721. Harvery and Caracci are ingpplicable here because those cases involve discovery
sanctions made under Rule 37, and the ingtant case involves a ruling made pursuant to Rule 36,
concerning requests for admisson. Rule 36 provides a specific consequence for a party’s
falure to timdy respond to a request for admission, the consequence being that those matters
in the requests are deemed admitted. Rule 37 applies to discovery matters generdly and
affords the trial court a great ded of discretion in determining how to sanction a party for
falure to comply with discovery orders and deadlines. While Rule 37 would be an appropriate
ground for sanctioning a party for falure to timdy answer an interrogatory, see Harvey, 862
So. 2d a 551, or falure to appear a a depostion, see Gilbert v. Wal-Mart Stores, Inc., 749
So. 2d 361, 363 (Miss. Ct. App. 1999), its application is nether necessary nor appropriate in
this case, where Rule 36 specificdly provides aremedy for untimely discovery responses.

722. The trid court properly exercised its discretion in deeming the matters in McKendree's

requests for admissons admitted and conclusively established under Rule 36. Thus, we are

11



unpersuaded by the defendants attempts to characterize the trid court’s ruling as a discovery
sanction made under Rule 37 and find this dlegation of error without merit.

IIl.  Costsand Fees.
123.  McKendree requests that we award it dl costs and attorneys fees associated with this
cause, claming there is no arguable bass for the defendants apped. Guiddines for setting
such an award are found in both the statutory and case law of this Sate.
924. In Superior Car Rental, Inc. v. Roberts, 871 So. 2d 1286 (Miss. 2004), we held that
the statutory pendty of Miss. Code Ann. 8 11-3-23, which has been repedled by 2002 Miss.
Laws (3rd Ex. Sess) Ch. 4, § 14, agpplies to al cases “filed in a trid court before January 1,
2003.” One of the ingances in which the pendty applies is “[i]f the judgment or decree
affirmed be for a sum of money, [then] the damages shdl be upon such sum.” Miss. Code Ann.
§ 11-3-23. The datutory pendty agpplies only to unconditiona affirmances. Greenlee v.
Mitchell, 607 So. 2d 97, 112 (Miss. 1992). In the instant case, the sum at issue is $54,103.37,
meaning that the statutory pendlty is calculated at $8,115.51.
725. “Absent contractua provison or satutory authority, attorney’s fees may not be awarded
as damages in a case unless punitive damages are proper.” Mauck v. Columbus Hotel Co., 741
So. 2d 259, 269 (Miss. 1999) (citation omitted). “The fixing of reasonable attorneys fees is
a matter ordinarily within the sound discretion of the trid court. . . .” Id. Miss. Code § 11-53-
81 (Rev. 2002) specificdly provides for reasonable attorney’s fees where auit is brought to
collect on an open account, as in the instant case. The trid judge awarded McKendree
$4,500.00 in atorney’s fees. On apped to the circuit court, the circuit court determined that
to review that award it would conduct an evidentiary hearing, with McKendree's attorney

12



producing detailed billings and/or time sheets, to determine an appropriate award of attorney’s
fees. We find that the circuit judge took appropriate action for the limited purpose of
conducting a hearing on attorney’ s fees.

CONCLUSION
726. We dfirm the Madison County Circuit Court’s judgmert. We also award McKendree
the statutory penalty as provided in Miss. Code Ann. § 11-3-23 in the amount of $8,115.51.

127. AFFIRMED. STATUTORY PENALTY OF $311551 AWARDED AGAINST
PRIME RX, LLC AND DALE WEAVER GUINS D/B/A PRIME RX.

SMITH, CJ., WALLER AND COBB, P.JJ.,, CARLSON, DICKINSON AND

RANDOLPH, JJ., CONCUR. EASLEY, J., DISSENTS WITHOUT SEPARATE WRITTEN
OPINION. DIAZ, J., NOT PARTICIPATING.
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